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Law School Report

Artist Arnold Mesches chats with Dean Nils Olsen.

Watching and learning
Interdisciplinary panel addresses
government surveillance and the arts

T

he relationship of law, goverrunent and me ans - interactions mat have been contentio us in me post-9/ 11 e ra
-was me foc us of an interdisciplinary workshop on Sept. 10,
2004 titled "Goverrunent Policy, Cultural Production, Pe rsonal Privacy." The
eclectic gatl1e ring was co-sponsored by
me UB Law School and me University
A11 Galleries, with the Baldy Center for
Law & Social Policy acting as host.
Addressing such legislation as me
2001 USA PatJiot Act and d1e 1966 Freedom of Information Act, as well as topics such as me artists' role as dissente rs
during me 1950s McCanhy era, the
workshop featured two panels of
lawyers, artists and arts advocates. In
conjunction wim me workshop, me UB
A1t Gatle1y mounted two exhibitions:
''Arnold Mesches: The FBI Files" and
"Shutte rs," an international group exhibition addressing how goverrunent

42

monitoring affects domestic spaces.
Mesches, a wetl-known p ain.te r, was
among me panelists. Suspected of Communist activity in d1e 1950s and subjected to inte nsive SLIIveilJance for neaJ·ly 30
years, he obtained a copy of hjs 700page FBI fi le dv o ugh me Freedom of
W ormation Act; pieces of d1.at file are
incorporated into his mixed-media
works on exmbit at d1.e UB Alt Galle1y.
The afternoon's fi rst panel d iscussion featured Na ncy Buchanan, an
a1tist and p rofessor at the School of
Film and Video at CaiArts; David
Craven, an art ltjstoJy professor at d1e
University of New Mexjco; ~utist
Mesches, also a professor at d1e University of Florida; and Nils Olsen, UB Law
School dean.
Olsen set me Stage for d1e cUscussion wim an account of d1e pro tracted
legislative history of the 1966 Freedom
of Information Act, wruch pried open
the workings of a federal goverrunent
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that had jealously guarded what we
now d1ink of as public informatio n.
Olsen noted a seeming paradox:
111e sa me governme nt d1at compiled
hu ndreds o f pages o f "intrusive and almost absurd SUJveillance" o n Mesd 1es
also managed to pass d1~ Freedom of
Informatio n Act, which helped d1e artis t
publicize the intrusion and make creative use of d1e mate rial.
The act was decad es in me malting,
O lsen said, beginning in me 1940s w id1.
pressure from me Ame rican Society o f
Newspa per Editors. An Associated
Press executive director, Kent Coope r,
coined me phrase "me right to know"
in 1945, and a 1953 re pott by d1.e newspaper ecUrors group concluded d1at
government infonnation was systematically being wimheld fro m me press.
It was not until 1955, however,
whe n Congress expressed concern
over me scarcity of me infom1ation it
was receiving from d1e Executive

Bra nch, d1at mo men tu m for d1e act began to build. A subcommittee staffed
by former jo urnalists began to d evelo p
a reco rd o f me press' frustrated atte mpts to get informatio n, and hearings
revealed patte rns o f sto newalling by
gove rnme nt agencies.
"It took d1.ree tries fo r a freed o m-ofinfo rmatio n bill to ma ke it du·ough
Co ng ress and be sig ned into law,··
Olsen said. "This is a ve l)' lo ng a nd to rtuo us p rocess to wa rd leo-islation that
continued weUinto d1e %os ."
T~1e act finally w as passed in 1966,
and unmecliately Preside nt Lyndo n B.
Jo hn.s o n insisted d1at preside nts s ho uld
~ontmue to have the rig ht to w id1ho ld
mfo rmatio n in d1e inte rest o f natio nal
security- a n insistence d1at has co ntinued to this clay.
Ols~n note9 d1at o ne impediment to
the ~ct s full effect is a backlog of info rmation req uests. The re has been a dramatic increase in such req uests up to
24,000 in the year 2000. "It ca n take
two to mree years o f constant nagging
and le tte r w riting to o b tain records
even.whe n the agency is no t ultimately
refusmg to pro d uce d1em " O lse n said .
He also no te d d1at d1e 'P rivacy Act o f
1974, w hich regulates me use of per~onal ulformatio n by fede ral agencies,
also ~.rovtdes a n obligation o f clisclo ure . Tf you are lookino fo r itlfo rma. "h
b
Lion, e said, "it is alw ays a good idea
to make requests und e r bo d1laws."
The second pa ne l mode rate d b y
UB ~w School Prof~ssor G eorge Kannar, mcluded Lee Alben also a UB La w
p ro fessor; Tiels Bonde, ~n a1tist and
p rofessor at Malmo Att Acad emy in
Cope nh agen, De tun ark; Ma1jorie Heins
o f New York University Law Scho o l
and foundi ng d irecto r o f me Free Exp ressio n Po licy Pro ject the re; Svetla na
Mmtcheva, d irecto r o f a rts ad vocacy fo r
th~ Natio nal Coa litio n Aga inst Censors lllp; and Migue l Hu iz, an assista nt professor at UB's School o f I1lformatics.
be1t spo ke to some of d1e
provisio ns o f d1e Sep te mber 2001 legis latio n called
1e "Act Un iting a nd
tre ngd1e ni.ng Am e 1ica b y
Providing Ap p ropriate Tools Required
to Intercep t and O bstruct Terro rism " me USA Pau·io t Act.
In contrast to d1e slow-to-eme rge
Freed om of Tnfo rmation Act p roviding
public access to governme nt in.fom~a
tlon, he said, d1e .. much mo re mass1ve,
much more compre hens ive.. Pau·io t Act

providing government access to private
info m1atio n took just a few weeks to
pass in d1e wake of the 9/ 11 attacks.
H e no ted that the act lowers d1e
"dll·es ho ld o f probable ca use" by allowing wan·an ts dit·ectecl at dw·d pruties
w id1 itlfo rmatio n o n o d1er individ uals.
''\X'he n info1111atio n is shared w id1 a piivate pe rson, almost all pro tectio n is
lost. ," he sa id. "There is vinuaUy no ptivacy issue w hen in.fo rmatio n is in d1e
hands of durd pa1ties. Tllillk of all the

The Pattiot Act, he said, expands the
ra nge o f objects that can be searched
fo r under d1e Fo re ig n Intelligence Surveillance Act, and forbids institutio ns
d1at are asked abo ut an individ ual - libraries o r sd 1ools, fo r exa mple- from
te lling anyone about d1e request, especially d1e subject of d1e search.
"It is ve1y difficult to assess d1e efficacy o f d1e Pattiot Act in d1e war on te rro iism," Alben said . "We just do not
know w hat me govei:run ent team s
from it. The act itself contains a gag o rd er to prevent people from talking
about what they learn."
Albert co ncluded wid1 remarks on
two !ugh-profile cases in Westem New
York. The first is d1e an·est ofUB a1t
professo r Steve n KLutz, d 1aJged after a
federal teiTOrism task force fo un d in his
ho me low-grade bacte1ia d1at he uses
in a1twork on d1e political dm1ensio ns
of biotechnology. Kwtz and an acadenuc fliencl in Pitts bu rgh, Albe1t sai'cl,
were charged under a fed eral statute
baning fi-audulent use of the mails and
d1e telephone, for arra ng ing th e ti-ansfer of the bacteria .

T
Professor George Kannar served
as moderator.

informatio n abo u t you that exists in d1e
hands o f th ird pe rsons: In te rnet se1v ice
provide rs, ban ks, cred it ca rds, docto rs,
hospitals, booksto res, libra ries and an
uncountable nu mber of omer i.nstit11tio ns ."
Albe n also po inted o ut that the Fore ign Inte lligence Slllveillance Act, d espite its mme, allows searches of U.S.
citizens , and said d1at to conduct such a
search, the goven1111ent must s hon· that
d1e o bject of d1e search is a n agent of a
fo re ig n governmen t. Estab lis hmo p ro bable cause is no r req ui red, and e~ren <Ul
actio n like tt-avel to a fo re ig n country
may be considered evidence of culpability.
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he od1e r lo cal case was d1at
o f the "Lackawanna Six,"
charged w ith aid ing ai-Qaida. An inte nsive yearlo ng
swveillance o f the men, includ ing hu nd reds o f search wan-a nts,
turned u p no d1ing. The brea k in the
case cam e w hen d1e CIA intercepted a
lette r to o ne defe ndant fro m a co-defenda nt who was in d1e Middle Eas t,
saying he was to be "wed" d1e next
clay. The CIA mista ke nly understood
that to be a coded reference to a
planned attack o n a U.S. h1cility; the
oovernmem picked up d1e letter-w rite r
~nd inte rrogated him until he admitted
having attended an a1-Qaida tt<.1ining
cct mp in A(ghanistan. The FBI then
questio ned d1e other five defe ndants in
Lacl<awanna, w hich fi nally p rovided
p robable cause to arrest the m.
O ne o f the perceived p ro ble ms the
USA Pao·iot Act sought to e limin ate was
d1e so-called "wall o f sepa1-atio n'' hetween law e nfo rcement agencies- the
FBI's failure to sha re inlo m1atio n w ith
d1e CIA. The iro ny, Albe11 said, was that
it was Llus vc1y 'wa ll" that led to the
breakthrough in the Lackawanna Six
case. Unlike the CIA, the FBI knew that
wed meant getting married and nothing more.
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